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ilT ape,firsayea, (@is-II), In4ral3, 3irgrrzrtstmrri fain?sf
Arising out of Order-In-Original No Div-VII/GST-Refund/153/Caritus-Nav/2018 Dated:
15/10/2018
issued by: Assistant Commissioner-Central Excise (Div-VII), Ahmedabad North,

~41<1cf>fll/~fac11<;1 cnf~"Q.clll1IBf (Name & Address of the Appellant/Respondent)

Mis. Caritus Healthcare Pvt. Ltd.

0

at$ zrf z 3r4ta 3mer a 3rials 3qra mar ? at a z 3mer h uf zrnfenf ft
Tag aTg #ala 3f@part at 3fCfm m grtarur 3laTWT mar ? ]

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

317Tnl nIJTtqrur 3r7la :
Revision application to Government of India:

(I) (en) (@) a5tr z3uTa en 3rf@,frra 1994 ft err 31aa ;;fl"'c)- alaamat h a ii quln nr
ast 3u-arr h rera urn h 3irafagtarur 3mar 3ft fra, Jr, fa +inrzr, lGr-a
faanar,aft #ifs,#aa la sac, iea mi, a{ fee4r-1100o1 at RR ft af? [

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zJf@ ml # nf hma ii sa zre an fa4 a:j51{JII{ m ~ cf>Rlill~ cR" m fclml"
a:iswrr{ B ~ a:i51{JII{ cR" d1R>f "c>l" sa g mi <R", m ~ a:i5l{JII{ m a:isr{ cR" ~ ~ ~ cf>l{lill~

<R" m fclml" a:iswrr{ ii ztzt ufanr h aha ge st]
In case of any loss of goods where the loss occur in transit from c! factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) ana h ar f@s#g zr er i fr,fa mm u znr mr ah fat ii 3qziwr gr
at are u3ea1aa grea h Ra hmar ii sit ana h az f@@rg zmrer i fffa ?] .....

·"' ·.. ~ •"":·.

Cont....2



2

(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if Gara #l snra zyca gram fu it sh Re mu # {ks# ha am2r sit
gr Irr a fur gala ngsi, sr@ts a arr uRa cTT" WW "9'x nr ar fa arffu (i.2)
1998 l:TRI" 109 rr fg fag mrg sty

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and
such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec.109 of the Finance (No.2) Act, 1998.

b4hr salsa zyca (3r4ti) Ruma8, zoo1 fu o siaf Raffe qua in go at
qfii ii, hfmar ufa an?gr )fa fe#as ah mr a fl q-rlr vi 3rql snt
a-at ufji # mer fa3ma fut star arfgl Ur rr arar <. qr gr!if a 3ifa l:TRI"
35-z Ruff 6t aqua # mrr €tr--s ararr a6t uf aft etafe

•
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(1)

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of .
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head ofAccount.

Rf 3mraaa mer uij via vang ara qa qr swa aa gt at a) 2oo/- hr qua
at urg 3jk urf vivaa ya arr a vnar z 'ITT 1000 /- #t #lr q77al #6l Tg[

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tr zyca, tu salad zyc vi hara r9la)r nnf@aw If a9a.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu snrar zyca 3pf@u, 1944 ctr l:TRI" 35-~/35-~ * 3IBT@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

Gaff qRb2 («)a #sag 3ar srarat #l aft, or#tat ma i tr gyc,
ita qraa yea gi hara 3r4)#tr nznf@raw (Rrec) #t uf?a bar #fear,
3lzqarala j it-2o, q#ea Raza amass, arufa,II4la-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad: 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of CentralExcise(Appeal) Rules, 2001 and shall be
acco.mpanied against (one which at least should be accompanied by a fee of

~i!<f~ Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty I
P- ,,,o"~y.eEIIT// ,ii&.r,.,,~ demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively

· ".f.. ;;.~~ in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
' : :. ._.,.. ~i · . 'nominate public sector bank of the place where the bench of any nominate

tr. '$ ; public sector bank of the place where the bench of the Tribunal is situated.~ ,;,_, .,,<fl> -- .·"o o"°.>
*
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(3) ~ ~~ if ~ ~ 3lmrr cpf ~ 6IBl" .i w ~~~ * ~ ~ cpf

rarr sufa isr a fan sir aiRegzra "st gg ft fas fuxm l:@T cJ7Rl ~ ffi *
fag zrenfenf arf)tu 'znznf@raw st va srfl zn. a4tu var at ga orai f#a
"GITill ff I .
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be. paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As

· the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) urnraa zyca 3rf@)fm 497o qr vigifeaa)~--'-1 * 3ffi1Rf ~tl"Tffif ~ ~ l3cf\1
3r4ea u qe 3mar zrnRenf fufu If@rant # 3mar ii g@ta al ya If tfx Xii.6.50
trn' cpT .-il Ill IC"l a zycn ease mm sir aeg [
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

~ am~ 1TTlwlT q;)' frI#rm cf@' frRrTT ctr am ~ RfR~ fcl;"m \i'ITITT t w
#n grca, #ta sna gen vi tiara rfl#ha =zmrurf@raw (arufRaf@)) .frm.:r, 1982 if
~ t I

(5)

0

(6)

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service TaxAppellate Tribunal
(Procedure) Rules, 1982.

if gen, tu naa zyca ga ara sr4ta =rrznf@raw1 (Rec), a uf s#tat #
mt, ii a4car in (Demand) gj i (Penalty) cpT 10% qa sat aear 3rarf ? 1raif,
3rf@astar pa saran 1omisug a !(Section 35 F of the Central Excise Act, 1944, Section 83 &
SediotJ 86 of the Finance Act, 1994) ·

. ~~~Jtt~#crrcITT"Cff~. ~rrfJR;r~ "~ml''Jlf<JT"(Duty Demanded)-
(i) (Section)Ws' 11Dha fefif uftl";
(ii) ~~~ml%c cl'n'uftr;
(iii) rdhf@ frzruihera 6 htr 2zrif.

rqa arm 'ifa3rd' iiuzq sar #r car i, 3r4' rRra hfqa gra arr
fen arznr&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs, 10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section
86 ofthe Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
· (i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr 3rer h ,f 3rdt uf@awr ah vngr szi green 3rerar green zr qUs fclc11R,a ~ ill CJIT<JT fcITTr
arz grea h 1o% arr u 3lk srziha av Raffa zl aa q0s Cff 10% 2rater u Rt car zrnat
t
6(1) In view of above, an appeal against this order shall lie b_efore the Tribunal on
payment of 10% of the duty demanded where duty or duW.atj,<fpena[ty are in dispute,
or penalty, where penalty alone is in dispute." ;>,; ...::.::::.:L: •. \..
iL . Any person aggrieved by an Order-ln-Appea'1)f~ssu~_~f'~l:1r1t1er the Central
Goods and Services Tax Act,2017//egaed Goods ~and Services Tax Act,2017/
Goods and _Services ~ax(Compe ~.pj111~s) Act,29,17,may file an appeal before
the appropriate authority. ~~o~,.; "'&-t, _ . •·· . . _ .. - .

· - .gr"# 4%3,vs°· 6o ,s
*



V2(GST)6/EA2/North/Appeals/19-20

ORDER IN APPEAL

The Joint Commissioner, CGST & Central Excise, Division-VII, Ahmedabad
North, Ahmedabad (hereinafter referred to as the 'appellant') has filed the present.
appeals against RFD-06 Refund Order No. Div-VII/GST-Refund/ 153/final/Caritas
Nov/2018 dated 15.10.2018 (hereinafter referred to as 'impugned orders) passed by
the Assistant Commissioner, CGST & Central Excise, Division-VII, Ahmedabad North,

Ahmedabad (hereinafter referred to as 'the adjudicating authority') in the matter of
refund claims filed by M/s. Caritas Healthcare Private Limited (GSTIN:

24AAFCC0831RlZJ), B-305, Titanium Square, Thaltej Cross Road, S.G. Highway,

Thaltej, Ahmedabad-380054(hereinafter referred to as 'respondent).

·•

2. The facts of the case, in brief, are that the respondent, had filed a refund claim

of Rs. 4,22,289/- for IGST, Rs. 1,03,927/- for CGST and Rs. 1,03,927/- for SGST for
the month of November, 2017 on account of input tax credit(ITC) accumulatecl due to

Zero rated supply of goods and services and the same has been sanctioned by
adjudicating authority vide impugned order in view of the formula mentioned in Rule
89 for refund on zero rated supply of goods and services.

3. On the refund claim being sent for post audit, it was observed that, in some 0
cases, input tax credit was not admissible to the respondent as per the copy of

purchase invoices as well as summary statement of purchase invoices and as per

Para 2.4 and 4.1 of Circular No. 59/33/2018. Hence, audit observed that the
adjudicating authority had sanctioned the refund claims, in excess. Thereafter on the
impugned order, having been examined for its legality and propriety, the Pr.
Commissioner, CGST & C.Ex., Ahmedabad North Commissionerate, vide Review Order..... _ .. ,, ... ~: .,.·. ' ; . . . ... . ~(."•~;~.

No. 03/2019-20 dated 23.05.20i9 authorized the appellant to file an appeal against

the impugned order raising the following grounds:

O
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o that the respondent is not eligible for ITC amounting to Rs. 1,526/- CGST and
Rs. 1,526/- SGST for General Insurance, Rs. 2,466/- CGST and Rs. 2,466/
SGST for Vehicle Services, Rs. 991/- CGST and Rs. 991/- SGST for purchase of

Vehicles, Rs. 3,562/- CGST and Rs. 3,562/- SGST for Mobile Phones, Rs. 382/
CGST and Rs. 382/-. SGST for and Rs. 326/- CGST and Rs. 326/- SGST for

Travel Insurance(All Total Rs. Rs. 9253/- CGST and Rs. 9253/- SGST) in view

of Section 17(5) of the CGST Act, 2017. As such the said ITC has to be deducted
from the Net ITC before calculating the maximum refund claim i.e. Rs.
(1,03,927-9,253)= Rs. 94,674/- for CGST and Rs. (1,03,927-9,253)= Rs.
94,674/- for SGST. Accordingly, the respondent is eligible for refund of Rs.
4,22,289/- for IGST, Rs. 94,674/- for CGST and Rs. 94,674/- for SGST in view
of the formula given in Rule 89 for refund of zero rated supply of goods and

services;
s that the adjudicating authority has sanctioned the refund claim amounting to

Rs. 4,22,289/- for IGST, Rs. 1,03,927/- for CGST and Rs. 1,03,927/- for SGT.
The adjudicating author~ has erred by sanctioning the excess refund claim

t
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t . . . .
amounting to Rs. 9,253/- for CGST and Rs. 9,253/- for SGST for the period

November, 2017.

that the excess refund sanctioned of Rs. 9,253/- for CGST and Rs. 9,253/- for

SGST needs to be recovered alongwith interest.
4. The respondent vide his cross objections dated 02.08.2019, submitted the

following-
that the ITC on insurance is on account for marine insurance and same is

not barred u/s 17(5) of the Act.

That the appellate authority may pass order on merit in case of ITC availed
on motor vehicle servicing, vehicle purchase and mobile purchase.

• that the ITC on travel insurance is not barred u/s 17(5) of the Act.

5. Personal hearing in respect of the appeal was held on 27.02.2020, wherein Shri

Ravindra Prajapati, Executive Accounts of the respondent appeared before me on

behalf of respondent and he has submitted his written submission on dated

02.08.2019 & reiterated the same at the time. of personal hearing.

0 6. I have carefully gone through the facts of the appeals, the department's grounds

of appeal in the Review Orders mentioned supra and the cross objections filed by the
respondent and the oral averments raised during the course· of personal hearing. I

find that the date of receipt of the impugned order as mentioned in the review orders is

26.11.2018 and the above appeals have been filed on 24.05.2019. As per Section 107
.of the CGST Act 2017, the review of the order and the consequent filing of appeal by
the subordinate 'has to-.be done within a period of six months .from the date of
communication of the order. I find that the above appeal have been filled within time

limit.

7. In the present case, I find that the appellant has filed the appeals on the

ground that the excess refund has been sanctioned erroneously to the respondent,

whereas the respondent was not eligible to avail the Input Tax Credit under sub-
Q . section (5) of Section 17 of the CGST Act, 2017 for General Insurance, for Vehicle

Services, for purchase ofVehicles, for Mobile Phones & for Travel Insurance etc. The
appellant has argued that the respondent does not satisfy any of the conditions as

mentioned in sub-section (5) of Section 17 of the CGST Act, 2017 and therefore, the
above mentioned Input Tax Credit should be deducted from the Net ITC before

calculating the .maximum refund claim.

EA
8. It;shallbe .apt.toreproduce the relevant part of sub-section (5) of Section 17 of

3£ < •the CGST Act, 2017 which'reads thus :
TA Gs =,
"(5)·Notwithstanding anything contained in sub-section (1) of section 16 and
subsectior(1)ofsection 18, input tax credit shall not be available -in respect ofthe
following, namely:-
(a) motor vehicles and other conveyances except when they are used-

(i)for making the following taxable supplies, namely:

s
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{A) further supply ofsuch vehicles or conveyances ; or
(BJ transportation ofpassengers; or
(CJ imparting training on driving, flying, navigating such vehicles or

conveyances;
(ii) for transportation ofgoods;
(b) thefollowing supply ofgoods or services or both

(i) food and beverages, outdoor catering, beauty treatment, health services,

cosmetic and plastic surgery except where an inward supply ofgoods or services

or both of a particular category is used by a registered person for malcing an

outward taxable supply ofthe same category ofgoods or services or both or as an

element ofa taxable composite or mixed supply;

I

9. It is evident from the above that input tax credit shall not be available on for
General Insurance, for Vehicle Services, for purchase of Vehicles, for Mobile Phones &

for Travel Insurance etc subject to the exceptions given therein. I also find that the

respondent did not satisfy any of the conditions for exemption as mentioned under
Section 17(5} of the CGST Act, 2017 and it is also evident that input tax credit shall

not be available in respect of the for General Insurance, for Vehicle Services, for

purchase of Vehicles, for Mobile Phones & for Travel Insurance etc.
0

I find that the CGST Act, 2017 has been amended vide the CGST (Amendment)

Act, 2018 and the amendments have been made effective only from 1st February 2019.
The present appeals pertain to the period for February, 2018 and therefore it would
not be legitimate to discuss these amendments and its applicability in the pretext of
this case. Hence, I find that this would not help the respondent in anymanner.

10. In view of the foregoing, I find that adjudicating authority haserroneously;
sanctioned the excess refund to the respondent and therefore the excess refund
amount should be recovered with appropriate interest. Hence, the appeal filed by the

appellant is allowed.

11. The appeals filed by the appellants stand disposed of in above terms.
Q
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Date : .02.2020

(D.A.
Superi
Central Tax,
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To,
M/s. Caritas Healthcare Private Limited

(GSTIN: 24AAFCC0831R1ZJ),
B-902-905, Sankalp Iconic Tower,

Sanidhya, Iscon-Ambli Road,
Nr. Iscon Cross Road, Ahmedabad-380054.

(New address of Respondent)

Copy to:

(1) The Chief Commissioner, Central GST, Ahmedabad Zone.
(2) The Pr. Commissioner, Central GST, Ahmedabad North.
(3) The Assistant Commissioner, Central GST, Division-VII, Ahmedabad North.

(4) The Assistant Commissioner(RRA), Central GST, Ahmedabad North.

(5) The Asstt. Commissioner(System), Central GST HQ, Ahmedabad.

(for uploading the OIA on website)

(6)• Guard file
P.A. file.
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